
From: Ann seiter
To: Jennings.Jannine@epamail.epa.gov; Szelag.Matthew@epamail.epa.gov
Subject: Fwd: Reminder and powerpoint for tomorrow Feb 9 meeting
Date: Wednesday, February 08, 2012 11:28:35 AM
Attachments: Feb 9 2012 - Tribes - Context of meeting .pptx

Feb. 9 2012 - Tribes - WQS Implementation Tools .pptx
FCR_CTWQP_drft_agenda_Feb_9.docx

Here are the materials for tomorrow.  See you then.
 
---Ann

---------- Forwarded message ----------
From: Ann seiter <aseiter@nwifc.org>
Date: Wed, Feb 8, 2012 at 10:24 AM
Subject: Reminder and powerpoint for tomorrow Feb 9 meeting
To: "(Group) Tribal Fish Consumption Workgroup" <fishconsumption@nwifc.org>, "(Group)
 Coordinated Tribal Water Quality Program"
 <CoordinatedTribalWaterQualityProgram@nwifc.org>
Cc: "(Group) Fish Consumption" <fishconsumptionip@nwifc.org>

Tribal Fish Consumption Work Group
Coordinated Tribal Water Quality Program
 
This is a reminder that we will be meeting tomorrow to discuss potential changes to state
 water quality standards at the NWIFC from 10 am to 3 pm.  Lunch will be provided.  Please
 RSVP if you haven't already.  Thanks.
 
Attached is the agenda I sent earlier, along with the powerpoint presentations that Cheryl
 Niemi from the WA Department of Ecology will be using. 
 
Hope to see you tomorrow in person or via video link.
 
Ann

-- 
Ann Seiter
aseiter@nwifc.org
Coordinator: Fish Consumption Rate Project
PO Box 2201; Sequim, WA 98382
FCR Project Office/Voice Mail:  360-681-4613
Home Office:  360-683-5725
 

-- 
Ann Seiter
aseiter@nwifc.org
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What’s been happening…

Ecology completed WQS triennial review – Summer 2011  

Result:  a 5-year plan to address rule revisions, guidance and policy on implementing the rule

Working with Toxics Clean-up Program on Sediment Management Standards issues that have CWA connections:  

Fish Consumption Rates 

Source Control
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Developing a Broader Approach

Concept:  Integrated Pollution Control Strategy to Reduce Toxics Concentrations in the Environment



Washington currently has numerous sources of toxics to the environment. 

We detect toxics in many different environmental media.

We exceed criteria levels for many toxics 

These chemicals are generally regulated media-by-media.

Want to integrate cross-program strategies to maximize controls over both the short-term and long-term

Increase efficiency of actions, predictability of requirements
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What is the Integrated Pollution 
Control Strategy?


Conceptual approach to address both short-term and long-term reductions of toxics

An outcome of discussions around: 

clean-up sites recontaminated by stormwater discharges (MTCA/SMS rule-making discussions) 

concern that clean-up sites can be sources of pollutants to the water column (WQS/SMS coordination discussions)
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Integrated Pollution Control Strategy:  
Building Blocks

This strategy is currently supported by several agency efforts that include:

Draft Fish Consumption Rate (FCR) Technical Support Document (will support discussions around risk management decisions)

Sediment Management Standards rule-making:  will include a CWA FCR

Water Quality Standards rule-makings  - 2 phases – implementation tools followed by criteria adoption

PBT Action Plans and associated activities

Toxics reductions activities, including Pollution Prevention programs
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How it fits together – focus on only 3 activities

		Integrated Pollution Control Strategy to Reduce Toxics
Concentrations in the Environment						

		Three separate but concurrent processes 
support the Strategy						

		Timeline		Process 1.  
Water Quality Program Rule Revisions		Process 2.  
Fish Consumption Rate Technical Support Document		Process 3.  Sediment Management Standards (SMS) Rule Revision

		Fall. 2011 – Fall 2012 		Phase 1
Implementation  Tools  Rule-making  		Public comment
Conference
Public comment ends Dec. 30 2011		SMS Rule-making

		Fall 2012 - 2014		Phase 2
Human Health Criteria (HHC) Rule-making				
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This presentation:  WQS Phase 1 Implementation Tools 


Current tools are limited to 5 and 10-year time frames

TMDLs and regular permitting situations sometimes result in permit-required control activities that will require more than 10 years to attain compliance with WQS (e.g., nutrient controls and toxics controls)

 We need a mechanism to get past the 10-year “wall” and grant compliance while efforts to meet criteria are ongoing
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Pollution Reduction - Some situations will take longer than 10 years
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Increasing pollution

Time

10 yrs

Short-term

Actions

0 yrs

Long-term 

Actions





Sediment clean-up level

WQ criteria – risk based or NC



Pollutant concentrations decreasing over time





Example:  Meeting DO criteria will require nutrient reduction

      

9



Increasing pollution

Time

10 yrs

Short-term

Actions

0 yrs

Long-term 

Actions





Continued evaluation of additional sources

	Continued source 	control activities



(For toxics:  Natural attenuation)

 

WQ criteria – risk based or NC



Pollutant concentrations decreasing over time

POTW evaluations

Infrastructure in place

Offsets evaluated 

Legal agreements

Activities in place, e.g.:    

treatment, 

erosion controls, riparian 

habitat restoration
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Where does this rule-making fit?

		Integrated Pollution Control Strategy to Reduce Pollutant 
Concentrations in the Environment						

		Three separate but concurrent processes support the 
Integrated Pollution Control Strategy						

		Timeline		Process 1.  
Water Quality Program Rule Revisions		Process 2.  
Fish Consumption Rate Technical Support Document		Process 3.  Sediment Management Standards (SMS) Rule Revision

		Fall. 2011 – Fall 2012 		Implementation  Tools  Rule-making		Conference – Dec. 12, 2011
Public comment ends Jan. 18 2012		SMS Rule-making

		Fall 2012 - 2014		Human Health Criteria (HHC) Rule-making				
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What are Implementation Tools?

For purposes of this rule-making to address short and long-term source control activities, implementation tools are those regulatory tools in the water quality standards (WQS) that allow Ecology to grant compliance with WQS while activities to meet WQS are ongoing.  These include variances and compliance schedules.  

Focus is on tools that address time-lines for compliance.
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Why look at modifications to the 
current tools?

Current tools are limited to 5 and 10-year time frames

TMDLs and regular permitting situations sometimes result in permit-required control activities that will require more than 10 years to attain compliance with WQS (e.g., nutrient controls and toxics controls)

 We need a mechanism to get past the 10-year “wall” and grant compliance while longer-term efforts to meet criteria are ongoing
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How does this rule-making tie into the broader Integrated Source Control strategy?

Long-term strategies to address environmental contamination and recontamination of different media (e.g., sediments, water, tissues) will be facilitated by this rule-making:

NPDES-permitted discharges with source control requirements based on meeting standards will have time to address long-term controls and still remain in compliance.  
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Rule-making is to address compliance during long-term activities that are focused on meeting WQS 

Key concepts

Focus is on meeting CWA requirements – meet criteria and protect uses

Focus is on extended timelines, where needed, that are  tied to activities to meet CWA requirements

Focus is on providing a predictable regulatory environment through clear and relevant timeframes for pollution control activities to occur

Focus is on accomplishing short-term work (already covered by WQS) and facilitating long-term work
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What are we calling short-term and long-term?

Example:  Temperature controls
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		Timeframe		Activities

		Short-term
1-10 years 		Erosion controls started
Trees planted
POTW cooling alternatives examined and available fixes made
Guarantees and agreements for continued activities in place

		Long-term
10-40 years		Erosion controls continued
Trees grow
POTW continues to examine ways to reduce effluent temperature 
Other actions 

		Year 40		Criteria met







Tools that can address compliance during long-term activities focused 
on meeting WQS 

1.  Variances – WAC 173-201A-420 (current language)

Temporary waiver from meeting water quality standards that must be re-evaluated periodically in order to be renewed. Applicable to dischargers or waterbodies based on specific evaluations.

May be issued by Ecology for up to 5-years.  May be renewed.  

A variance requires a WQS rule modification and USEPA CWA review and approval (including ESA consultation for ESA-applicable rule changes) 
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Tools that can address compliance during long-term activities focused on meeting WQS 

2.  Compliance schedules – WAC 173-201A-510(4) (current language)

Applies to existing discharges

Up to 10 years if needed

Requires final limits based on WQ criteria and interim limits that are either numeric or non-numeric (e.g., construction of facilities by a specific date; source identification and controls by specific dates)
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Legislative direction to address compliance schedules

2009 RCW 90.48.605 - Amending state water quality standards – Compliance schedules in excess of ten years authorized

“The department shall amend the state WQS to authorize compliance schedules in excess of ten years for discharge permits …  that implement allocations contained in the total maximum daily load under certain circumstances…”
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Legislative direction to address compliance schedules (cont.)

Compliance schedules may exceed 10 years if the department determines:

1.  The permittee is meeting requirements under TMDL ASAP

2.  The actions in compliance schedule are sufficient to achieve WQS ASAP

3.  The compliance schedule is appropriate

4.  The permittee is not able to meet its WLA solely by controlling and treating its own effluent.

11





Are there other tools available to address long-term control activities?

We don’t see a lot of tools to address long-term pollution control activities and related compliance issues.

The Oregon process to address implementation tools for toxics regulation was comprehensive, and many alternatives were examined, but relatively few tools were found.

Summary of ODEQ and USEPA 12/13/11 info later in presentation
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What will Ecology focus on as we move forward with rule-making?

Changes to the current WAC language for both variances and compliance schedules.



13





Compliance schedules

		Current WQS language (WAC 173-201A-510(4))		Possible change

		“…may in no case exceed ten years, and shall generally not exceed the term of any permit.”		Extend maximum compliance schedule to 20 years for special circumstances as per legislature’s directive:

For permits that implement allocations contained in the total maximum daily load under certain circumstances…
The permittee is meeting requirements under a TMDL  ASAP
The actions in compliance schedule are sufficient to achieve WQS ASAP
The compliance schedule is appropriate
The permittee is not able to meet its WLA solely by controlling and treating its own effluent.

In addition:  All infrastructure and legal agreements in place within first ten years.
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When would the longer compliance schedule be used?

Example:

A TMDL requires significant reductions in nutrient inputs to meet downstream DO criteria.

POTW cannot remove enough nutrients to meet DO criteria (some reductions are possible), but can work with other sources (e.g., nonpoint sources) to effect overall reductions over time so criteria will be met.
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Compliance Schedule example (cont.)

Interim limits in permit would provide milestones for control of nutrients and final limit would reflect meeting the criteria. 
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		Timeframe		Activities

		Years 1-10		All infrastructure and legal agreements in place
POTW evaluation of nutrient removal
Nutrient removal infrastructure in place
Offsets evaluated and agreements made
Activities in place (e.g., treatment, erosion controls, riparian habitat restoration)

		Years 10-20		Continued evaluation of additional sources
Continued source control activities 

		Year 20		DO criteria met







Variances - Possible changes

		Current WQS language (WAC 173-201A-420)		Possible change

		Variance can last up to 5 years		Variance last up to 3-4 decades (if needed)

		Reasonable progress is being made toward meeting the original criteria 		Variances tied to pollution control activities that are required in permits or orders

		Variance can be renewed after providing for public and intergovernmental involvement and review		Variances reviewed as part of a public process every 5 years – if variance no longer needed then variance revoked.  EPA involved with review.



What would likely not change:  A variance is a rule change that requires formal Ecology rule-making and rule adoption with EPA CWA approval  (and ESA consultation if applicable).
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When would this variance allowance  likely be used?

When a normal 10-year or TMDL-driven 20-year compliance schedule is not long enough to meet criteria and protect uses.



Most, but not all, variances would be TMDL-driven



18





Example of a situation that could drive a long-term variance strategy

Example:

A legacy pesticide is causing exceedances of human health-based criteria (HHC) and impairing the CWA  “fishable” use

TMDL source study shows that pesticide sources are widespread (e.g., coming from POTW discharge, stormdrains, NPS runoff, sediments)

An integrated strategy requiring comprehensive source investigation and control is needed. Work on POTW and stormwater collection systems, erosion control, sediment and upland clean-up and natural attenuation might all be needed to meet the criteria and protect the use.

Implementing this strategy will take decades.
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Variance example (cont.)

Implementing this strategy will take decades 
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		Time Frame		Activities

		Pre-variance		TMDL
Information to support variance prepared
Rule-making and EPA CWA approval

		Years 1-10		Source tracking
Source controls (e.g. erosion control, stormwater controls)
Develop integrated, comprehensive source investigation and control program: could include POTW and stormwater collection systems, erosion control, sediment and upland clean-up and evaluation of natural attenuation 
Begin implementation of program
Infrastructure and legal agreements in place

		Years 11- 35		Implement comprehensive source investigation and control program

		Year 35 		Meet criteria and designated uses attained







How often would long-term tools be used?

We expect some use based on current and future needs, but each situation will be different and will require a site-specific assessment

Goal is to meet criteria as soon as possible.

Most use will be driven by TMDLs, so likely a geographic focus for numbers of variances or compliance schedules (e.g., one or more dischargers, waterbody variances)
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Summary: ODEQ Presentation 12/13/11

Extensive process focused on more protective HH criteria, many implementation options examined but few found

Final rules reflect 2 new rules and 1 revised rule 

Intake Credits (OAR 340-045-0105) 

Variances (OAR 340-041-0059) 

Site-specific Background Pollutant Criterion 

ODEQ Toxics Rulemaking Website: http://www.deq.state.or.us/wq/standards/humanhealthrule.htm

ODEQ presentation from 12/13/11: http://www.ecy.wa.gov/programs/wq/swqs/RuleRev2011.html



22





Summary: USEPA Presentation 12/13/11

All rule changes will be evaluated for compliance with CWA  

	“Does this rule language meet the requirements of the CWA?”

The ODEQ process was extensive 

Recommendation to use the information from that process to inform WA process 

Implementation choices are limited

Recommendation to not redo work that has already been done

EPA Contacts:  

	Matt Szelag – WA WQS Coordinator: 			

		E-mail:   Szelag.Matthew@epamail.epa.gov

	Jannine Jennings – WQS Manager: 	

		E-mail:  Jennings.Jannine@epamail.epa.gov

23





Presentation Summary

Limited number of tools that could be used to facilitate long-term pollution control strategies

Those tools could get us past the 10-year “wall” of the current standards language.

Focus on variances and compliance schedules

Revised WQS language would need to ensure that requirements for both short and long-term activities are clearly tied to extended compliance schedules or long-term variances
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Ecology WQS contacts and information
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		Staff		Web sites		

		Cheryl Niemi
360-407-6440
Cheryl.niemi@ecy.wa.gov
		Washington Water Quality Standards:
http://www.ecy.wa.gov/biblio/0610091.html
		Water Quality Standards Rule-making:
http://www.ecy.wa.gov/programs/wq/swqs/RuleRev2011.html


		Becca Conklin
360-407-
Becca.conklin@ecy.wa.gov
		Washington Water Quality Standards Triennial Review and 5-year Plan:
http://www.ecy.wa.gov/programs/wq/swqs/triennial_review.html
		All-purpose portal for WQS, sediments, and fish consumption rates:  Reducing Toxic Chemicals in Fish, Sediments, and Water:  http://www.ecy.wa.gov/toxics/fish.html








Comments/Questions
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Additional Information for Audience
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WA WQS language for Compliance Schedules

WAC 173-201A-510(4)

(4) General allowance for compliance schedules. 

(a) Permits, orders, and directives of the department for existing discharges may include a schedule for achieving compliance with water quality criteria contained in this chapter. Such schedules of compliance shall be developed to ensure final compliance with all water quality-based effluent limits in the shortest practicable time. Decisions regarding whether to issue schedules of compliance will be made on a case-by-case basis by the department. Schedules of compliance may not be issued for new discharges. Schedules of compliance may be issued to allow for: 



(i) Construction of necessary treatment capability. 

(ii) Implementation of necessary best management practices.

 (iii) Implementation of additional storm water best management practices for discharges determined not to meet water quality criteria following implementation of an initial set of best management practices. 

(iv) Completion of necessary water quality studies; or 

(v) Resolution of a pending water quality standards' issue through rule-making action. 



(b) For the period of time during which compliance with water quality criteria is deferred, interim effluent limitations shall be formally established, based on the best professional judgment of the department. Interim effluent limitations may be numeric or nonnumeric (e.g., construction of necessary facilities by a specified date as contained in an ecology order or permit). 



(c) Prior to establishing a schedule of compliance, the department shall require the discharger to evaluate the possibility of achieving water quality criteria via nonconstruction changes (e.g., facility operation, pollution prevention). Schedules of compliance may in no case exceed ten years, and shall generally not exceed the term of any permit.
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WA WQS language on Variances

WAC 173-201A-420 

Variance. 

(1) The criteria established in WAC 173-201A-200 through 173-201A-260 may be modified for individual facilities, or stretches of waters, through the use of a variance. Variances may be approved by the department when: 

The modification is consistent with the requirements of federal law (currently 40 CFR 131.10(g) and 131.10(h)). 

The water body is assigned variances for specific criteria and all other applicable criteria must be met. 

Reasonable progress is being made toward meeting the original criteria. 

(2) The decision to approve a variance is subject to a public and intergovernmental involvement process. (3) The department may issue a variance for up to five years, and may renew the variance after providing for another opportunity for public and intergovernmental involvement and review. 

(4) Variances are not in effect until they have been incorporated into this chapter and approved by the USEPA. 

[Statutory Authority: Chapters 90.48 and 90.54 RCW. 03-14-129 (Order 02-14), § 173-201A-420, filed 7/1/03, effective 8/1/03.]
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USEPA:  Water Quality Handbook - Chapter 5: General Policies (40 CFR 131.12)
5.3 Variances From Water Quality Standards
http://water.epa.gov/scitech/swguidance/standards/handbook/chapter05.cfm#section3


Variance procedures involve the same substantive and procedural requirements as removing a designated use (see section 2.7, this Handbook), but unlike use removal, variances are both discharger and pollutant specific, are time-limited, and do not forego the currently designated use.



A variance should be used instead of removal of a use where the State believes the standard can ultimately be attained. By maintaining the standard rather than changing it, the State will assure that further progress is made in improving water quality and attaining the standard. With a variance, NPDES permits may be written such that reasonable progress is made toward attaining the standards without violating section 402(a)(l) of the Act, which requires that NPDES permits must meet the applicable water quality standards.



State variance procedures, as part of State water quality standards, must be consistent with the substantive requirements of 40 CFR 131. EPA has approved State-adopted variances in the past and will continue to do so if:



each individual variance is included as part of the water quality standard; 

the State demonstrates that meeting the standard is unattainable based on one or more of the grounds outlined in 40 CFR 13 1.10(g) for removing a designated use; 

the justification submitted by the State includes documentation that treatment more advanced than that required by sections 303(c)(2)(A) and (B) has been carefully considered, and that alternative effluent control strategies have been evaluated; 

the more stringent State criterion is maintained and is binding upon all other dischargers on the stream or stream segment; 

the discharger who is given a variance for one particular constituent is required to meet the applicable criteria for other constituents; 

the variance is granted for a specific period of time and must be rejustified upon expiration but at least every 3 years (Note: the 3-year limit is derived from the triennial review requirements of section 303(c) of the Act.); 

the discharger either must meet the standard upon the expiation of this time period or must make a new demonstration of "unattainability"; 

reasonable progress is being made toward meeting the standards; and 

the variance was subjected to public notice, opportunity for comment, and public hearing. (See section 303(c)(l) and 40 CFR 131.20.) The public notice should contain a clear description of the impact of the variance upon achieving water quality standards in the affected stream segment. 
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40 CFR Section 131.10(g)

To grant a variance the state must demonstrate that meeting the standard is unattainable based on one or more of the grounds outlined in 40 CFR 13 1.10(g) for removing a designated use:



“States may remove a designated use which is not an existing use, or establish subcategories of a use

requiring less stringent criteria if the state can demonstrate that attaining the designated use is not

feasible (not an attainable use) because one or more of the following six conditions exist:

1. Naturally occurring pollution concentrations prevent the attainment of the use; or

2. Natural, ephemeral, intermittent, or low flow conditions or water levels prevent the attainment of the use,

unless these conditions may be compensated for by the discharge of sufficient volume of effluent

discharges without violating State water conservation requirements to enable uses to be met; or

3. Human caused conditions or sources of pollution prevent the attainment of the use and cannot be

remedied or would cause more environmental damage to correct than to leave in place; or

4. Dams, diversions, or other types of hydrologic modifications preclude the attainment of the use, and it is

not feasible to restore the water body to its original condition or to operate such modification in a way

that would result in the attainment of the use; or

5. Physical conditions related to the natural features of the water body, such as lack of proper substrate,

cover, flow; depth, pools, riffles, and the like, unrelated to water quality, preclude attainment of aquatic

life protection uses; or

6. Controls more stringent than those required by § 301 (b) and 306 of the Act would result in substantial

and widespread economic and social hardship.”
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Draft Agenda

Thursday February 9, 2012; 10 am to 3 pm

Tribal Fish Consumption Rate Work Group

Coordinated Tribal Water Quality Program



NWIFC Conference Center

6730 Martin Way E; Olympia, WA

With Tele-Video to Forks and the North Sound Office

Telephone call in line available at 206-553-1454





10:00	Introductions and Review of Agenda:  Fran Wilshusen and Ann Seiter

· WA Department of Ecology

· Environmental Protection Agency

· Tribal Representatives



10:15	Water Quality Implementation Tools:  Cheryl Niemi, WA Department of Ecology



11:30	Question and Answers



12:00	Lunch at the NWIFC Conference Center



12:30	EPA perspectives on FCR and WQ Implementation Tools:  Jannine Jennings

Other discussion with EPA



1:30	Internal tribal discussion

· CTWQP:  Discuss Implementation Tools and timelines, next steps

· FCR:  Public outreach strategy, Ecology’s next steps on the Technical Support Document and data needs.



3:00 	Adjourn











Coordinator: Fish Consumption Rate Project
PO Box 2201; Sequim, WA 98382
FCR Project Office/Voice Mail:  360-681-4613
Home Office:  360-683-5725
 


